
UNITED STATES 
DEPARTMENT OF THE  INTERIOR 

OFFICE OF THE SOLICITOR 
WASHINGTON. D.C. 20240 

Memorandum 

To : Director,  National  Park  Service 

From: Associate  Solicitor,  Conservation  and - Wildlife 

Subject:  Commercial  Fishing  in  Glacier  Bay  National  Park 

FACTS: The  major  portion o f  what is now  Glacier  Bay  National 
Park  was  incorporated  into  the  National  Park  System  through a 
1925 proclamation by President  Coolidge  designating  the  area as 
a national  monument. 34 Stat. 225 (1925). The  boundaries 
established by that  order  were  modified  in 1939 when  President 
Roosevelt  enlarged  the  monument  and  included  certain  inland  and 
marine  water  areas. 53 Stat. 2534 (1939). With  the  enactment 
o f  the  Alaska  National  Interest  Lands  Conservation  Act, Pub. L. 
No. 96-487, 94 Stat. 2371 (1980) (ANILCA), the  monument  was 
redesignated  as a national  park,  further  enlarged,  and  an 
adjacent  national  preserve  was  established. 16 U.S.C. 
4lOhh-1. In  addition,  subsection 701(5) o f  ANILCA, 16 U.S.C. 
5 1132(3), classified  most o f  the park's land  area  and  some o f  
its  water  zones  as "wilderness." The  water  areas  designated as 
wilderness  are  Adams  Inlet,  Hugh  Miller  Inlet,  Charpentier 
Inlet,  Rendu  Inlet,  Scidmore  Bay,  part o f  Oundas  Bay,  and  the 
water  area  around  the  Beardslee  Islands.  This  classification 
was  made  in  accordance  with  subsection 3(c) o f  the  Wilderness 
Act. 16 U.S.C. 5 1132(c). 

Commercial  fishing  has  occurred  in  Glacier  Bay  for  many  years. 
For  the  most  part,  this  activity is concentrated  in  Glacier Bay 
and  its  major  inlets  and  along  the  coast  in  the  Gulf o f  Alaska 
and  the  Cross Sound. Commercial  fishing  has  also  occurred, to 
some  extent,  in  some o f  the"waters  designated as wilderness by 
subsection 701(3) o f  ANILCA.  The  National  Park  Service  (NPS) 
is  developing  proposed  regulations  which  would  prohibit 
motorized  use  in  some o f  those  areas.  Dundas  Bay  and a portion 
o f  the  Beardslee  Islands  waterway  will be left  open  to 
motorboat use. These  closures  will  not  prohibit  the  use o f  the 
wilderness  watet  zones ?or emergency  purposes. 

ISSUE:  Are  commercial  enterprises  permissible  in  Glacier  Bay 
wilderness  areas? 



CONCLUSION: S e c t i o n  707 o f  ANILCA mandates t h a t  w i l d e r n e s s  

t h e  wilderness Act. Subsec t ion  O(c) of the  Wilderness  Act 
a r e a s   i n   A l a s k a  be managed i n   a c c o r d a n c e  w i t h  the  p r o v i s i o n s   o f  

p r o h i b i t s   c o m m e r c i a l   e n t e r p r i s e s   i n   w i l d e r n e s s  areas. Under 
s u b s e c t i o n  701(3) of  ANILCA,  c e r t a i n  Glacier Bay water areas 
a r e   d e s i g n a t e d  as wi lde rness .  Th i s  c l a s s i f i c a t i o n  was i m p o s e d  
t o  preserve t h o s e   a r e a s   f o r   r e c r e a t i o n a l   u s e s .   A l t h o u g h  the  

o t h e r w i s e   p r o h i b i t e d  a i rc raf t  and motorboat a c t i v i t i e s  t o  o c c u r  
w i l d e r n e s s  Act vests the  S e c r e t a r y  wl th  a u t h o r i t y  t o  allow . 

i n   d e s i g n a t e d . . a r e a s , l f  it i s  demonst ra ted  t h a t  they are 
"established u s e s , "  there i s  no  such  exemption  for   commercial  
enterprises.  Accordingly,  t h e  i d e n t i f i e d  Glacier Say water 
areas must  remain  closed t o  commerc ia l   f i sh ing ,  which we 

commercial f i s h i n g  i n  a v e r y   s m a l l   p o r t i o n  o? t h e  G l a c i e r  Bay 
conclude  i s  a commercial e n t e r p r i s e .  T h i s  c l o s u r e  appl ies  t o  

water   zone.   Closure i s  n o t   r e q u i r e d  by t h i s  o p i n i o n   f o r  those 
commercial enterprises w m h  are rel ied upon t o  rea l ize  t h e  
r e c r e a t i o n a l   a n d   o t h e r   w i l d e r n e s s   p u r p o s e s  of d e s i g n a t e d  areas (m, i n  A l a s k a ,   s u c h   a c t i v i t i e s   c o u l d   i n c l u d e   e x p e d i t i o n  

o u t f i t t e r s  and g u i d e s ,   t o u r b o a t s ) .  See 1 6  U.S.C. 0 1133(d ) (6 ) .  
s u p p o r t ,   h u n t i n g   a n d   f i s h i n g   g u i d e s ,  t r app ing ,   backcoun t ry  

The conc lus ion  t h a t  commerc ia l   f i sh ing  is p r o h i b i t e d   i n  Glacier 
Bay wilderness zones i s  c o n s i s t e n t  w i t h  s u b s e c t i o n  1110(a) o f -  
ANILCA,  16 U.S.C. § 3170(a), which p r o v i d e s  t h a t  c e r t a i n  mo es 
o f  t r a n s p o r t a t i o n  may be used i n   c o n s e r v a t i o n   s y s t e m   u n i t s  !or 
t r a d i t i o n a l   a c t i v i t i e s  permitted by law. Because commercial 
f i s h i n g  i s  a n   a c t i v i t y   u h i c h  i s  n o t  "permitted" by t h e  
Wilderness  Act, i t  canno t   occu r   unde r , subsec t ' i on  1110(a). When 

t r a d i t i o n a l  a c t i v i t i e s  permitted by law,   such as r e c r e a t i o n ,  
s u b s e c t i o n  1110(a )  modes o f  a c c e s s  are used t o  per form 
t h e y  may b e   p r o h i b i t e d   o n l y  a f t e r  n o t i c e   a n d   h e a r i n g   a n d  a 
d e t e r m i n a t i o n   t h a t  t h e y  are detrimental t o  t h e  r e s o u r c e   v a l u e s  
o f  t h e  u n i t .  

DISCUSSION 

A. Requirements o f  t h e  Wilderness  Act. 

The Wilderness Act, 16 U.S.C. 5 1131 e t  sea was e n a c t e d   i n  
1964, " [ i ] n  o r d e r   t o  assure t h a t  a n   i n c r e a s i n g   p o p u l a t i o n ,  

does  not  occupy  and  modify a l l  areas w i t h i n  t he  Uni ted  S t a t e s  
accompanied by e x p a n d i n g   s e t t l e m e n t  and growing   mechaniza t ion ,  

and i t s  p o s s e s s i o n s ,   l e a v i n g   n o   l a n d s   d e s i g n a t e d  fo r  
p r e s e r v a t i o n  and p r o t e c t i o n   i n  t h e i r  n a t u r a l   c o n d i t i o n . . . .  1 6  

- 

- -* * 
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u.5.C. 5 1 1 3 l ( a ) .  To e f f e c t u a t e  t h i s  po l i cy ,   Congres s  

composed o f   Congres s iona l ly   des igna ted   f ede ra l   a r eas   *where  the  
e s t ab l i shed   t he   Na t iona l   w i lde rness   P re se rva t ion   Sys t em 

ea r th   and  i t s  community  of l i f e   a r e  untrammeled by man, where 
man h imse l f  i s  a v i s i t o r  who does  not   remain. '  1 6  U.S.C. 
5 1131(c ) .   Wi lde rness   a r eas  will a l s o   * g e n e r a l l y   [ a p p e a r ]   t o  
h a v e   b e e n ' a f f e c t e d   p r i m a r i l y  by t h e   f o r c e s   o f   n a t u r e ,  w i t h  t he  
i m p r i n t  of  man's work s u b s t a n t i a l l y   u n n o t i c e a b l e , *  present 
" o u t s t a n d i n g   o p p o r t u n i t i e s   f o r   s o l i t u d e   o r  a primitive and 
u n c o n f i n e d   t y p e   o f   r e c r e a t i o n , *   h a v e   s u f f i c i e n t   a c r e a g e ,  and 
c o n t a i n ,   a s   a p p r o p r i a t e ,   " e c o l o g i c a l ,   g e o l o g i c a l ,   o r   o t h e r  
f e a t u r e s   o f   s c i e n t i f i c ,   e d u c a t i o n a l ,   s c e n i c ,  o r  h i s t o r i c a l  
va lue ."  Id. 
I n  o r d e r  t o  p r e s e r v e   t h e s e   v a l u e s ,   C o n g r e s s   d i r e c t e ' d   a g e n c i e s  
r e s p o n s i b l e   f o r   a d m i n i s t e r i n g   w i l d e r n e s s   a r e a s   t o  manage  them 
f o r   t h e  " p u b l i c  purposes  o f  r e c r e a t i o n a l ,   s c e n i c ,   s c i e n t i f i c ,  
e d u c a t i o n a l ,   c o n s e r v a t i o n ,   a n d   h i s t o r i c a l   u s e . *  16 U.S.C. 
5 1 1 3 3 ( b ) .  I n  s u b s e c t i o n  4(c) ,  c e r t a i n   a c t i v i t i e s ,  judged  t o  
be i n c o n s i s t e n t  w i t h  t h e s e   w i l d e r n e s s   u s e s ,   a r e   e x p r e s s l y  
p r o h i b i t e d :  

E x c e p t   a s   s p e c i f i c a l l y   p r o v i d e d   f o r   i n  t h i s  
c h a p t e r ,   a n d   s u b j e c t   t o   e x i s t i n g   p r i v a t e  
r i g h t s ,  t h e r e   s h a l l   b e  no commercial  
e n t e r   r i s e  and no permanent   road  within  any 

e r n e s s   a r e a  . . . t h e r e   s h a l l  be no 
temporary  road,  no  use  of  motor vehicles, 
motor ized   equipment   o r   motorboats ,   no  
l a n d i n g  o f  a i r c r a f t ,  no o t h e r  form of  
mechan ica l   t r anspor t ,   and  no structure o r  

U.5.C. 5 1133(c) (emphasis   added) .  
i n s t a l l a t i o n   w i t h i n  any  such  area.  16 

I n   r e c o g n i t i o n  o f  t h e   a d m i n i s t r a t i v e   a n d  p u b l i c  u s e  
d i f f i c u l t i e s  which c o u l d   r e s u l t   f r o m  a b l a n k e t   a p p l i c a t i o n   o f  
t h e   s u b s e c t i o n  4(c)  p r o h i b i t f o n s ,   t h e   d r a f t e r s   o f   t h e  Act 
c r e a t e d  a l i m i t e d   e x e m p t i o n ' f o r   c e r t a i n   * e s t a b l i s h e d   u s e s : "  

W i t h i n  w i l d e r n e s s   a r e a s   d e s i g n a t e d  by t h i s  
c h a p t e r   t h e   u s e   o f   a i r c r a f t   o r   m o t o r b o a t s ,  

. 'whe re   t hese   u ses   have   a l r eady  become 
e s t a b l i s h e d ,  may be  p e r m i t t e d   t o   c o n t i n u e  
s u b j e c t   t o   s u c h   r e s t r i c t i o n s   a s  t h e  
S e c r e t a r y  . . deems d e s i r a b l e .  1 6  U.S.C. 
5 1 1 3 3 ( d ) & )  (emphasis   added) .  

mi#--- 
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This  exemption  was  also  extended  to  measures  necessary  for  the 
control o f  fire., insects,  and  diseases. Id. Under  this 
subsection,  the  Secretary  has  discretion  allow  these 
activities  to  occur.  Should  it be determined  that 
"established"  motorboat or aircraft  activity  is  undesirable  in 
a designated  area  because,  for  example,  it  would  be  detrimental 
to  wilderness  values,  the  Secretary  need  not  invoke t h e  
"established  use"  exemption.  Thus,  under  the  Wilderness  Act, a 
designated  area  can  remain  closed to all  aotorlzed'use,  unless 
paragraph 4(d)(l) is  invoked,  supported by appropriate 
administrative  findings. 

It  is  important  to  note  that,  unlike  the  use o f  motorboats  and 
aircraft,  established  "commercial  enterprises"  were  not 
exempted  from  the  subsection 4(c) prohibition.  This 
distinction  is  significant  in  that  it  indicates  that a 
'commercial enterprise"  which  involves  the  use o f  a motorboat 

motorboat  or  aircraft  is  an 'established use." The  only 
or  aircraft  cannot  be  allowed  even  if  it  is  argued  that  the 

exemption f o r  commercial  enterprises  is  found  in  paragraph 
4(d)(6): 

Commercial  services may be  erformed  within 
the  wilderness  areas a e s E n h h i s  
chapter  to  the  extent  necessary  tbr 
activities  which  are  proper  for  realizing 
the  recreational or other  wilderness 
purposes  of  the area. 16 U.S.C. 
5 1133(d)(6) (emphasis added). 

- -  ~ ~~ 

~ ~~ 

As is  true o f  the  paragraph 4(d)(l) 'established use' 
exemption,  the  Secretary  has  discretion  to  allow  these  services 
to  be  performed. 

8. Requirements  of  ANILCA. 

The  Glacier  Bay.  Wilderness,  consisting o f  approximately  two 
million  seven  hundred  and  seventy  thousand  acres,  was 
designated by subsection 701(3) of ANILCA. 16 U.S.C. 
5 1132(3). Although  subsection 701(3) does  not  delineate 
boundaries  for  the  wilderness  area,  it  incorporates  the 
official  boundary  maps  described  in  section 103. 16 U.S.C. 
5 3103. Reference  to  maps  GLBA-90,004  (October, 1978) 
indicates  that  the  following  water  areas  were  included  in  the 
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Hugh  Miller  Inlet,  Charpentier  Inlet,  Adams  Inlet,  part  of 
wilderness  portions o f  the park: Rendu  Inlet,  Scidmore  Bay, 

Dundas  Bay,  and  water  areas  in  the  vicinity o f  the  Beardslte 
Islands. - 1/ 
As  Senate  Report No. 413 states,  this  small  segment.ol  the 
Glacier  Bay  water  zone  was  set  aside  as  wilderness to preserve 
its  suitability  for  non-motorized  recreational  rater  activities: 

Glacier  Bay  Wilderness  consists of about 
2,770,000 acres o f  lands  and  waters  within 
the  expanded G l a c i e m   m i m a r k .  
Almost  all  of  the  park,  including  some  salt 
water  areas  and  all  islands rill be managed 
as  wilderness.  Excluded  from  wilderness  are 
most  of  the  marine  waters .... 

x x x x  
The  Committee  adopted  the  Administration 
recommendation  that  some  water  areas  should 
be ’specified for  non-motorized  water 
recreation. ep. NO. 413, 
1st Sess. 217’(1?79) (emphasis9%eg). 

o w .  9 

The  original  Glacier  Bay  wilderness  proposal,  which  served  as 
the  basis  for  the  Congressional  action,  verifies  this goal. 
Submitted  to  Congress  in  August, 1972, it  emphasized  that  the 
identified  water  areas  should  be  included  because  of  their 
“unique  saltwater  wilderness  opportunities.” U.S. Department 
of  the  Interior,  Wilderness  Recommendation - Glacier 0 a ~  
National  Monument 11, 18 
Recommendation).  This  proposal  recommended  that  Adams  Inlet, 

, 19 (August, 1972) (Wilderness 
the  Hugh  Miller/Charpentier  Inlets  complex  (including  Scidmore 
Bay), and  part o f  Oundas Bay be  designated  as  wilderness. Id. 
at 18. Congress  modified  this  proposal  by  adding  Rendu  Inlx, 
and  the  waters  around  the  Beardslee Islands.2/ - 1 

The  Wilderness  Act’s  prohibition o f  commercial  enterprises is 
applied  to  the  Glacier Bay Wilderness  through  section 707 o f  
ANILCA,  which  provides  that,  “[elxcept  as  otherwise  expressly 
provided  for  in  this  Act,  wilderness  designated by this  Act 
shall  be  administered  in  accordance  with  applicable  provisions 
of  the  Wilderness  Act ....I Since  ANILCA  establishes  no 
exception  to  the  Wilderness  Act’s  subsection 4(c) prohibition 
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of  "commercial  enterprises,"  the  specified  water  areas  of 
Glacier  Bay  are  closed  to  COmmerCial.  fishing,  which  is  clearly 
a commercial enterprise.3/ - 
The  Congressional  intent to prohibit  commercial  fishing  in 
Glacier Bay's wilderness  waters is suooorted  further bv the 
1972~ Wildeiness  Recommendation. As indicated  in  the  AkILCA 
legislative  history,  subsection 701(3) merely  codified,  with 

- ~ r . - - - -  ~ 

~~ ~ ~~ 

some  additions,  the-Interior  Glacier  0ay  Wilderness 
Recommendation. S. Rep. No. 413, su  ra,  at 217 
the  Recommendation  demonstrates  tha + special  consideration  was 

. Reference  to 
given  to  commercial  fishing in the  monument: 

The  use  of  ships,  powerboats,  and  airplanes, 
and  commercial  fishing  on  waters  of  most of 
the  monument  are  established by custom  and 
are  to  continue.  Powered  vessels  are 
required  for  safe  and  reasonable 
transportation  on  the  major  waterways. 
Therefore.  these  waters  cannot  be  desipnated 
a s  wildertiess, except  where  specific 
exc'lusions are made. Wilderness 
Recommendation,  supra n. 1, at 17 (emphasis 
added). 

- 

After  describing  the  proposed  wilderness  water  areas  and  noting 
their  "unique  saltwater  wilderness  opportunities,a  the 
Recommendation  explained, w[m]ost o f  the  water is not  proposed 
because o f  th 
commercial  fishing activities." Id. at 18. 

e existing  use o f  motor-powered  vessels  and 

Special  consideration  was  therefore  given  to  commercial  fishing 
operations  within  the  monument.  Only  after  reviewing  carefully 
the  areas  in  which  such  activity  occurred  did  the 
Administration  recommend  that  certain  zones  be,designated  as 
wilderness.  Those  recommendations  were  made  with  the  intent 
that  commercial  fishing  be  prohibited.  Thus, by relying  upon 
and  assimilating  the  Interior  Wilderness  Recommendation, 
Congress  adopted a designation  which  was  designed  to  exclude 

but  allow it  to  occur  in non-wilderness zones.  Nothing in 
commercial fishing  from the  enumerated wilderness  water areas 

ANILCA  mandates  that  non-wilderness  water  areas be closed  to 
commercial  fishing.  Other  commercial  activities  important  to 
Glacier  Bay  wilderness  purposes  are  not  affected by this ban.4/ - 

- 
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The  prohibition o f  commercial  fishing  in  Glacier  Bay is 
consistent  with  subsection  1110(a)  of ANILCA. 16 U.S.C. 5 
3170(a). That  provision  indicates  that, 

[Tlhe  Secretary  shall  permit,  on 
conservation  system  units. . .the 
use o f  snowmachinet...  .motorboats, 
airplanes,  and  nonmotorlzed  surface 
transportation  methods  for 
traditional  activities  (where  such 
activities are permitted  by  this  Act 
or other  law)  and  for  travel  to  and 
from  villages  and  homesites. 

The  language o f  this  provision,  along  with  its  legislative 
history,  support  an  interpretation  that  it is only  the 
"activity"  or  end  use (F, 
commercial  enterprise) w Lch  must  be  "traditional"  and 

subsistence,  hunting,  recreation, 

"permitted" by ANILCA or other  law  in  order  to a l l o w  
utilization o f  the  identified  access  modes.  See, e+, S. Rep. 
NO. 413, su  ra,  at 247-240, 299; H. Rep. NO. F Par I, 96th 
Cong., l s d k s .  238-239, 305 (1979). In other  words, 
subsection  11lO(a)  should  be  construed  to  mean  that  the  absence 
o f  an  historical  pattern o f  snowmobile  use  in an area  for 
recreational  pursuits is not a basis  for  closure to snowmobile 
travel,  instead  it  must  be  shown  that  the  activity 
recreation,  is  not  "traditional" or is not "permitte * w* 
In  the  case o f  Glacier  Bay,  it is not  necessary  to  determine  if 
commercial  fishing is a *traditional activity." As concluded 
above,  commercial  fishing is an  activity  which is precluded 
under  subsection 4(c) o f  the  Wilderness Act. 16 U.S.C. 5 
1133(c). For  this  reason,  it is not  an  activity  "permitted" 
by law  and  is  not  covered by subsection 1110(a). 

Individuals  who  are  engaged  in  activities  allowed  under  the 
Wilderness  Act, (e 
U.S.C. 5 1133(b)) ** NILCA,  or  other  law,  however,  may  utilize 

rectoation,  education,  science, etc., 16 

the  subsection  1110(a)  modes o f  transportation,  subject  to 
reasonable  regulations. 16 U.S.C. 5 3170(a). The  use of  those 
methods o f  access  for  "traditional"  and  "permitted"  activities 
may  be  prohibited  only  if,  "after  notice  and  hearing  in  the 
vicinity o f  the  affected  unit or area,"  the  Secretary  finds 
that  msuch  use  would be detrimental  to  the  resource  values o f  
the  unit  or area." 
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The proposal t o  prohibit  motorboats i n  t h e  Glacier Bay 
wilderness  water  areas  (except Oundas Bay and a portion of the  
Beardslees) .   i s -consis tent  with the l e g i s l a t i v e  i n t e n t  t o r  
subsection 701(3). See S. Rep. No. 413, supra a t  217. I n  
accordance w i t h  s u b s x i o n  1110(a), NPS has made a preliminary 
determination  that  motorboat use o t  these  areas  would be 
detrimental   to  their   Wilderness  values and t o  park  resources. 

that issue will be ma e a ter no t i ce  end hearing. 
See S. Rep. No. 413, s u  r a ,  e t  217. A f inal   determinat ion on 

Wilderness Act prohibi t ion on ncommercial enterprises" should 
I n  connection w i t h  t h i s  issue, i t  s h o u l d  be noted  that  the 

not be read   to   p rec lude   t rad i t iona l  commercial ec t iv i t ies  i n  
o ther  Alaskan wilderness areas.  Recreation is among t h e  
statutory  purposes o f  wilderness  areas. As the  l e g i s l a t i v e  
history  of ANILCA recognizes,  guides, ou t t i t t e rs  and s imi l a r  
commercial services  can be e s s e n t i a l   t o  t h e  recrea t iona l  
u t i l i z a t i o n  o t  Alaskan p u b l i c  in te res t   l ands .  
Rep. No. 413, su r a ,   a t  171, 308; H.R. Rep. 1 0 4 r 9 5  

See, %An;. 
2d Sess. 179 ( ldb. Moreover, re fe rence   to  the l e g i s l a t i v e  
h i s t o r y  o f  specific  park u n i t s  i nd ica t e s   t ha t   r ec rea t iona l  
a c t i v i t i e s   g e n e r a l l y   r e l i a n t  upon h i r ed  guides o r  o u t f i t t e r s  
a r e  among the  Congressionally-authorized uses of   areas  which 
have a l so  been designated as wilderness. See, e.+, Oenali 
National  Park, S. Rep. No. 413, su r a ,   a t  Tin (s aging  for 
expedi t ions) ;  Lake Clark, i d .  a t  +(climbing) ; Glacier Bay, 
i d .  a t  164 (white wa te r ) ;   wa tak ,  i d .  a t  156 ( h u n t i n g  and 
n s h i n g ) ;  Wrangell-St. E l i a s ,  1 6  U 3 . C .  fj  OlOhh(g) '  
(mountaineering, c l i m b i n g ) .  Congress a l so   i nd ica t ed   t ha t  
t rapping,   subsis tence  as  well as  non-subsistence, is considered 
a permissible  wilderness  activity.  -- See i d .  a t  308. 

When these   l eg i s l a t ive  references are  considered i n  conjunction 
w i t h  the  Wilderness  Act's  exemption  for commercial s e rv i ces  
which are  *proper" for r ea l i z ing  wilderness purposes, it is 
c lea r   t ha t   t he   ove ra l l   ob jec t ives  o f  ANILCA and the  Wilderness 
Act will be served o n l y  i f  the  prohib i t ion  on ncommercial 
en te rpr i ses"  is not  extended t o   t r a d i t i o n a l  Alaska a c t i v i t i e s .  

* 

0 ,  

J. Roy @radley, Jr. 
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FOOTNOTES 

Siilderness  water  zone, NPS has  determined  that  this is a map 
1/ Although  Map  GLBA-90,004  indicates  that Dick's Arm is a 

error  and  that  the  indicated  designation  was  not  intended by 
Congress. 

- 2/ The  Glacier  Bay  wilderness  water  zones  can  be  compared  to 
other  marine  wilderness  areas.  In  Everglades  National  Park, 
for  example,  commercial  tishing is authorized  within  Wilderness 
water  areas.  In  these  areas,  however,  only  tha  submerged  lands 
are  designated  as  Wilderness.  The  supervening  water  column  was 
excluded  from  the  designation  purposely.  As  tha  Interior 
wilderness  recommendation  noted: 

The  parks  submerged  marine  lands  contain  one 
of  the  richest  ecosystems  known  to man. The 
bottoms  are  essential  to  an  immense  web  ot 
animal-  and  plant-life. . . . Commercial 

those  portions  of the  submerged marine-land 
fishing  also  would continue  as betore  over 

wilderness. U.S. Department  of the 
Interior,  Wilderness  Recommendation - 
Everglades  National  Park 12 (August, 1974). 

Unlike  Everglades,  the  water  column  in  the  identitied  Glacier 
Bay  areas  was  not  excluded  from  the  designated  wilderness. 
Obviously,  commercial  tishing  activity  cannot  occur  in  Glacier 
Bay,  as  it  can  in  Everglades,  without  impacting  the  protected 
components  of  the  designated  wilderness. 

31 Special  consideration is provided  to  commercial  tishing  in 
zection 205 of ANILCA. 16 U.S.C. 5 410hh-4. There  it is 
declared  that  the  Secretary  of  the  Interior "may take  no  action 
to  restrict  unreasonably  the  exercise  of  valid  fishing  rights 
or  privileges"  in  certain  areas,  including  *the  Dry  Bay  area  of 
Glacier Bay  National Preserve." If Congress  had  intended  to 

o f  the  Park,  it  would  have  undoubtedly  done so in  section 205. 
allow  commercial  tishing  to.occur  in  the  wilderness  water  areas 

Forelands  in  Wrangell- 
See S. Rep. No. 413,  su  ra n. 1, at 172. The  Malspina  Glacier 

+ h i a s ,  for  example,  contains a 
wilderness  land  area  which  serves  as a base  for  support 
facilities  for  commercial  tishing  operations.  Under  section 
205 these  *commercial  enterprises"  will  be  allowed  to 
continue.  Moreover,  section 1314 of  ANILCA  cannot be relied 
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upon t o  exempt commerc ia l   f i sh ing .  16 U.S.C. § 3202.  Although 
i t  allows f o r  t h e  t a k i n g   o f  f i s h  on t h e  " p u b l i c   l a n d s , "  it 
p rov ides  t h a t  s u c h   a c t i v i t y  i s  s u b j e c t   t o   a p p l i c a b l e  S t a t e  and 
Federal law. Thus, the  Wilderness  Act p r o h i b i t i o n s   m u s t  be 
app l i ed .  

4/  Early v e r s i o n s  o f  the  p r e c u r s o r   t o  ANILCA - H.R. 39 - 
Tncluded a spec ia l  exemption for c o m m e r c i a l   f i s h i n g   w i t h i n  
wi lde rness  areas. See H.R. 39, 96th  Cong., 1st Sess. § 612(d )  
(1979) (House); H . R X 9 ,  95th Cong., 2d Sess .  Q 6 0 7 ( j )  (1975) 

would have been permitted i n  a l l  areas d e s i g n a t e d   u n d e r  t h e  Act 
(House). Under these p r o p o s e d   s e c t i o n s ,   c o m m e r c i a l   f i s h i n g  

a C w i l d e r n e s s ,   e x c e p t   w i t h i n   n a t i o n a l  parks .  T h i s  p r o v i s i o n ,  
c o n t a i n e d   i n  t h e  House v e r s i o n  of H.R. 3 9 ,  was u l t i m a t e l y  
r e j e c t e d   i n   f a v o r   o f  the  Senate   approach ,  which i n c l u d e d  a 
g e n e r a l   a d m i n i s t r a t i o n   s e c t i o n   i n  T i t le  V I 1  - s e c t i o n  707 - and 
l i s t ed  spec i f ic  e x e m p t i o n s   i n   s e c t i o n  1315. 16 U.S.C. 5 3203. 
The s e c t i o n  1315 exemptions  adopted some o f  t h o s e  l i s t e d  i n  t h e  
House v e r s i o n  ( i . e . ,  a q u a c u l t u r e ,   e x i s t i n g   c a b i n s ,  new c a b i n s ) ,  
added some n o t  f o u n d  i n  the  House b i l l  (&, timber c o n t r a c t s ,  
beach   l og   s a lvage ) ,   and  deleted fishery research, commercial 
f i sher ies ,  a n d   s e v e r a l   o t h e r   s e c t i o n s .  See H.R. 39, 96th 

n o t   t o   e n a c t  a s p e c i a l   s e c t i o n  t o  exempt commercial f i s h i n g  
t o n g . ,  1st Sess., 5 1315 (1979) (Senate).Thus, Congres s   chose  

E m  Wi lderness  Act management c o n s t r a i n t s .  It shou ld  be 
noted ,   however ,   tha t   even  i f  t h i s  p r o v i s i o n  had been i n c l u d e d  
i n  t h e  Act, i t  wou ld   no t   have   a l lowed   commerc ia l   f i sh ing   i n  
n a t i o n a l  p a r k  w i l d e r n e s s   a r e a s  such as  Glacier Bay. 
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